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Deputy Commissioner of Taxation

Australian Taxation Office

Attention: Berlyn Grant

PO Box 3543

ALBURY  NSW  2640

By email: fsimel@ato.gov.au
Dear Sir


Re: Request for further information


Bradley Bower, tax file number: xxx xxx xxx

I refer to the request made by Berlyn Grant on 23 April 2018 for further information in respect of a foreign transaction amount of $56094 received from WorldPay AP Limited on 16 January 2014.

I advise that this receipt represented a withdrawal from my on-line poker playing account held with Party Poker.  Party Poker is the trading name of an on-line poker site operated by ElectraWorks Limited which is licensed and regulated by the UK Gaming Commission.  WorldPay AP Limited is the name of the payment processor used by Party Poker at that time.

The amount withdrawn from the Party Poker on-line player account on 15 January 2014 was USD$50,000 less a processing fee of USD$10 and after conversion to AUD I received AUD$56094 via bank transfer from WorldPay AP limited on 16 January 2014.  

The Party Poker player account from which this withdrawal was made is operated subject to a contractual relationship established by the terms and conditions agreed upon by both parties when this account was established in 2009.  Subject to KYC requirements, and certain other restrictions, deposits and withdrawals can be made to/from this account at any time and in this regard the account is operated on the same basis as an ordinary bank account.

Additionally, this on-line poker account balance may be increased/decreased by wins/losses from participating in on-line poker games or poker tournaments or from player to player transfers received/sent from/to other poker players.

All deposits and withdrawals to this account are capital in nature and in no way can be construed as income.  The withdrawal proceeds received by me are not “income” under ordinary concepts and are not assessable under Section 6-5 or any other Section of the 1997 Act or the 1936 Act.

With respect to your specific questions I advise as follows:

· Please tell us about any gambling activity/activities?

All gambling activity that I have participated in has been purely for recreational purposes, to provide comfort from stress and to experience the thrill and excitement of an occasional win.

· How long have you been actively involved in gambling activity/activities?

My active involvement in gambling began as soon as I attained the age of 18 years (May 2006) and I was legally able to participate in various forms of gaming and wagering.

· What form of gambling do you indulge in?

I have played many different poker machines in clubs and casinos, bet on horse racing and many different sports including cricket, boxing, UFC, NRL and golf to name just a few.  Also, when visiting casinos, I would often play many of the different casino table games offered such as baccarat, blackjack, roulette, Caribbean stud, sic bo, etc.  I have also played some poker in casinos and online, both in cash games and tournaments and I have taken shares of other poker players who have participated in cash poker games and poker tournaments, both in casinos and on-line.

· Medium used to place bets? (Cash, cheque account, sportstab account, online)

Clearly this has varied depending upon the type of gambling undertaken.  When I was in a casino or TAB I would use cash and at other times when betting on horse racing, sports or on-line poker I would use an on-line poker or bookmaker account funded by a debit card or on-line e-wallet.  I did not bet on credit.

· Method of play - strategies, random? E.g. Roulette red/black or odd/even balanced bets.

No clearly defined strategies other than to play while the pastime is enjoyable and stop when the enjoyment ceases.  I usually just bet on hunches or gut feel and when playing poker bet when I think I have the best hand or can bluff my opponent(s) off their hand and don’t bet or fold when I don’t think I have the best hand.

· Is the likelihood of winning based on skill and judgement or purely by chance?

Whilst being hopeful of achieving surpluses from gambling, I recognise that the intrusion of chance into the activity has been a predominant ingredient in the outcome of each individual event wagered upon.  All gambling activities that I have participated in are negative sum games and so the expectation is always to lose, however the pleasure and excitement derived by the participation and viewing of gambling events was magnified by having wagered on the outcomes.

 

· Do you gamble in a systematic, organised way?

At no time has my betting activity been conducted in a systematic, organised or businesslike manner.  There is no structure to my gambling, no patterns or regular time devoted to it, no software or other aids have been used to assist in my gambling choices, no record keeping, and it has only been undertaken on an irregular, ad hoc basis.

· What amount do you normally gamble? (In a session, a week, buy-in amount) Compare to annual salary.

 

Amounts gambled have varied from $1 to $10000 however there is no amount that is “normally” gambled, either in a session, a week or a buy-in.  Amounts gambled would primarily depend upon gut feel, ie how lucky I felt, how refreshed or depressed I may feel, what type of mood I was in, but always trying to apply some common sense to avoid ruin or becoming a gambling addict.

· Do you have a limit? (Each bet, each session, buy-in amount)

No.  Each bet, session and buy-in amount were a discretionary thing governed by gut feel and instinct, not subject to any hard and fast rules or limits.

· Why do you gamble - to make money, for pleasure?

In May 2009 my father died in a skydiving accident.  This was a huge shock to my system and due to the resulting distress and stress I was under I was unable to continue my full-time employment.  I was forced to take a considerable amount of time off work and at that time found that gambling was a comforting and pleasurable distraction, particularly when I had a win.  As with all gamblers I’m always hoping to make some money, but as mentioned above I recognise that all gambling activities I have participated in are negative sum games and so the expectation is always to lose.  The pleasure and excitement derived by the participation and viewing of gambling events is the predominant reason for having wagered on the outcomes.

· Is it a hobby, pastime or are you more serious, business-like, profit motive?

It is a hobby or pastime undertaken purely for recreational purposes, to provide comfort from stress and to experience the thrill and excitement of an occasional win

 

· Do you undertake gambling as a source of funds to support your lifestyle?

No.

 

· Records retained to validate gambling activity?

None.

 

· Source of funds used to undertake gambling activity?

From prior savings, from termination payments received after the cessation of my employment, from my inheritance after my father’s death and from the proceeds received from the sale of my residence.

· Success or losses suffered from gambling activity?

I have not maintained any records to accurately answer this question, but I have experienced many wins and losses over the years.  The number of losses probably far exceeds the number of wins, but the lure of that possible big win is something that entices me to continue gambling.

My official casino poker tournament results (as maintained on-line by the Hendon Mob), show that I have collected almost $25000 from poker tournaments in the last 10 years and I rank 1470th on the Australian all-time money list and 57285th on the all-time money list in the world.

The biggest success from my gambling activities was betting on Stephen Diamantas in a 2013 poker tournament and collecting my share of the winnings amounting to AUD$95873.

Finally, I wish to make some further comments in response to your letter of 17 January 2018.  The amount of $177608 and described as “foreign source income and foreign assets or property” is not income under ordinary concepts and is not assessable under Section 6-5 or any other Section of the 1997 Act or the 1936 Act.

The amount of $56094 from Worldpay AP limited was a withdrawal of capital from my Party Poker on-line player account as disclosed above and was not income.

The other six amounts listed in that letter were the net winnings from betting on other poker players and their ability to succeed in poker tournaments.  This was just another form of gambling and was achieved by betting a defined amount of the poker tournament buy-in of those players in different poker tournaments.  If the player bet on failed in the tournament and no prizemoney was received, then my bet was lost, and this happened the vast majority of times that this type of bet was made.

However, on six separate occasions the players bet on did achieve some success and the return on my bet was the amount wired to my bank account as shown in your letter.  These proceeds are not income and are merely the net winnings from six of many separate bets on different poker players.

The betting proceeds received by me and described as “foreign source income and foreign assets or property” are not “income” and are not assessable under Section 6-5 or any other Section of the 1997 Act or the 1936 Act.

I am not carrying on a business of betting, gambling or playing poker either individually or in association with others.

Betting on the success of other poker players does not constitute a partnership for legal or for tax purposes and even if they are partnerships, which is not admitted, they do not carry on a business.  Nor do they derive assessable income.

I am not a partner with any other person for legal or for tax purposes.

The betting proceeds are subject to the laws of chance and without other significant aspects the cases have determined that the profits are not income or assessable.

The Public Tax Ruling IT 2655, issued in a very simplistic form, and the three leading cases (Evans v FC of T 89 ATC 4540, Babka v FC of T 89 ATC 4963 and Brajkovich v FC of T 89 ATC 5227) on the matter of betting profits all support the view that mere gambling wins are not assessable.

There are no cases in Australia or the rest of the world which support an opposing view.

The cases have invariably decided as in Babka “… although the intrusion of chance into the activity as a predominant ingredient, at least in the outcome of the race itself does suggest to me that it will be a rare case where a court will conclude that the activity is a business’.  Surely there is no reason to suggest that I am to be considered “a rare case”

In conclusion, my income for the year ended 30 June 2014 was less than the threshold so lodgement of an income tax return was not necessary, nor should any assessment be issued.  Can you please confirm the accuracy of this assertion?

Yours sincerely

Bradley Bower

